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Thank you for the opportunity for the AMA to put submissions to this eminent Panel.

It is not our intention to address the totality of matters contained in the Panel’s Terms of Reference. Instead we aim to address those matters in the Terms of Reference that, in accordance with Senator Coonan’s expressed objective, the AMA believes will limit liability and quantum of damages arising out of medical litigation. 

The AMA’s position is that four major changes to the legal system are required as a minimum to effect a reduction in medical indemnity premiums. They are:

(a) A nationally coordinated limitation period of 3 years for adults and 6 years for minors (and others under a legal disability).

(b) Relaxation of the current legal interpretation of the duty of care and otherwise appropriate reform of the law of negligence to reflect the reality of medical practice.

(c) The transfer of the long-term care and rehabilitation costs of the severely impaired from lump sum awards to a statutory benefit scheme, and the elimination of Medicare and hospital benefits from damages awards.

(d) Provision of a system of resolving medico-legal disputes that moves away from adversarial litigation and makes better use of medical experts.

These submissions will deal first with Terms of Reference 5, Options for a limitation period of 3 years, then with the with Terms of Reference 1 and 3, The application, effectiveness and operation of common law principles applied in negligence and the standard of care in professional medical negligence matters, followed by Terms of Reference 2, Options to limit liability and quantum of awards of damages. 

Our submissions do not cover Terms of Reference 4, Review of the interaction of the proposed amendments to the Trade Practices Act 1974. If waivers are considered relevant to medical procedures, we would like to provide submissions prior to the Panel preparing its second report to the Minister.  We note with approval, however, that the New Zealand Accident Compensation Commission’s scheme incorporates acceptance by a patient undergoing treatment that there are certain risks involved.

1.
Reduction in the Limitation Period – Terms of Reference 5.

The AMA’s view is that a reduction of the limitation period of three years for adults and six years for minors and others under a legal disability is needed to stabilise the medical indemnity insurance industry. This is essential to allow for better actuarial estimates of the provisioning required for future claims, and for affordable indemnity premiums.

In some jurisdictions the time limits in which an action can be brought is open-ended, the period not commencing until a person is not under a legal disability. In the case of a brain-damaged baby, this may never occur. While it might be argued that there are few cases brought 10 or 20 years after the incident the subject of a claim, the prospect of that occurring frightens re-insurers and insurers out of the medical indemnity industry.

The AMA considers that a period of 3 years for adults from the date of the incident and a further period of 3 years for minors and others under a legal disability (as provided for in Tasmania) is the appropriate limitation period. A period of six years allows ample time for the diagnosis of an injury, such as brain damage to a baby, to become known. 

Unlike the situation of motor vehicle accidents where parents might be loath to sue each other on behalf of their children, that obstacle rarely arises in alleged medical negligence cases. It is not unrealistic to expect a parent or guardian to take action on behalf of a minor or brain-injured person within a short period of time after the damage manifests itself.

The AMA sees no social policy reason for the deferral of the commencement of the limitation period until the age of majority, or the time at which a person is no longer under a legal disability. There are, however, good social policy reasons for restricting the limitation period:

· It is extremely difficult to defend claims lodged after lengthy intervals. It is impossible to recollect events to the extent that one’s recollections are likely to be accepted by a court as reliable. Any defence will rely on documentation in medical records, and it is inevitable that the plaintiff's legal team will find some aspect of the documentation to criticise. Doctors write notes with patient health, not court cases, in mind. Important witnesses may not be available.
· Doctors are finding it increasingly difficult to arrange satisfactory long-term ‘tail’ cover after they retire because of the long period of time allowed for notification of a claim. A 21-year ‘tail’ for severe disability cases is virtually uninsurable. 
The AMA recognises that the fairness of this change depends upon sufficient information being available upon which the next friend can make an informed decision as to whether a claim is sustainable.

A reduction in the limitation period goes hand in hand with better patient access to medical records and information. That has been achieved through the amendments to the Privacy Act 1988, which came into effect late last year, complementing existing Freedom of Information legislation applicable to the public sector. 

The AMA is also participating in the drafting by Standards Australia of a National Standard on Open Disclosure. The success of the implementation of open disclosure in turn, goes hand in hand with nationally coordinated tort law reform that disclosure statements are not admissible into evidence. Doctors might think they are at fault when they are not, or wrongly believe they made an error causative of damage. 

Open disclosure standards would be more effective in a non-adversarial environment upon which more is said below.

2.
Review of common law principles relating to the law of negligence and standard of care – Terms of Reference 1 and 3

The AMA believes that the application of the common law principles on negligence applied by the courts in an adversarial legal environment impacts detrimentally on the provision of quality medical services and the cost of its delivery to the community. 

We set out ten propositions for the Panel’s consideration, which we believe courts often ignore, or are unable under the present civil litigation system to take sufficiently into account. These propositions are further developed in the submissions below.

Ten propositions for consideration:

1. That ‘avoidable medical accidents’ are not necessarily a consequence of medical negligence or reasonably avoidable medical error. 

2. That patient expectations are being unreasonably raised as advances in medical science occur, making it untenable for a court to determine what standard of care should reasonably be expected.

3. That no court or lawyer can fully understand the split-second life-and-death decision making clinical environment in which doctors operate.

4. That budgetary constraints work against the standards of care that patients expect should reasonably be met.

5. That doctors are working under increasing stress and time constraints in order to maintain medical services.

6. That by definition, doctors are working with sick or injured people, so there are inherent risks in anything they do, and in particular in procedures that incorporate advances in medical science. At best, doctors may only be able to make risk-balanced choices of treatment to mitigate or prevent worsening outcomes. 

7. That adverse outcomes arise from multifactorial causes which cannot easily be identified in adversarial legal settings. This contributes to courts awarding compensation for the whole of the damage against a doctor whose error might have been a small contributive factor to the harm done.

8. That ‘hindsight bias’ by medical experts and the court is inevitable in a fault-based system, see Hugh and Tracy, ‘Hindsight bias in medicolegal expert reports’, The Medical Journal of Australia,18 March 2002, (copy attached).

9. That harm done from medical accidents is difficult to distinguish from harm that would have eventuated in any event allowing courts to err on the side of inflated award of damages.

10. That court pronouncements in medical negligence cases encourage defensive medicine, not always reflecting best clinical practice, and costly to the national health system.

These propositions, if accepted by the Panel as we believe they should be, lead to the conclusions that: 

· A definition of ‘medical negligence’ should be narrower than ‘avoidable medical accident’ to encompass only ‘reasonably avoidable and clearly identified medical error’. 

· The standard of care and skill reasonably expected of a medical practitioner should be in keeping with accepted professional practice of the time, and that it should not be open to a court to find that a standard medical practice is negligent.

· There should be legislative restrictions on suing for damages where the medical error or failure in question consists of a delay or failure attributable to the resource allocation decisions of the organisation (as is the case in New Zealand). 

The application, effectiveness and operation of common law principles applied in negligence (Terms of Reference 1) 

The adversarial system too often fails to distinguish between ‘avoidable medical accidents’ that arise out of negligence, and those where the care was entirely appropriate, although the taking of another course may have led to a better outcome. 

Medical error does not exist solely because the desired results were not achieved or because subsequent events show in retrospect that different decisions may have produced better results.

A review of the common law principles applied in medical negligence actions needs to take into account the propensity of courts to regard all medical accidents, that with the benefit of hindsight were avoidable, as ‘medical negligence’.

Contributing to this propensity is the failure of the adversarial system to eliminate the inevitable (though not necessarily deliberate) hindsight bias, or ‘outcome bias’, of medico-legal expert witnesses. According to Hugh and Tracy in ‘Hindsight bias in medicolegal expert reports’ (cited above):

The fact that expert peer review of a case is necessarily retrospective is rarely given adequate recognition in the litigation process, even though judges occasionally refer to the aspect of hindsight.

The very engagement of a medico-legal expert by a lawyer for an opinion signals that something went wrong with the care of a particular patient. Experts reviewing the material look for what it was that went wrong, and failing that, what might have been done for a better outcome. It then becomes too easy for the reviewer to conclude that the failure to take a different course, or to meet best practice standards, is poor practice, allowing a court to find the conduct negligent.

Best clinical practice is not always achievable in the everyday and sometimes urgent circumstances in which medical decisions are made. Further, some level of medical mistake should be expected and accepted without it being labelled by a court to be negligent. A ‘scintilla’ of negligence leads to a doctor being 100% liable for the resultant harm, and yet, the precautions to be taken by doctors to avoid inevitable mistakes, would significantly impede good clinical practice as we know it.

Standard of care in professional medical negligence matters (Terms of Reference 1(a) and 3(d))

As a minimum the AMA sees the need for a formulation of a statutory standard of care in professional medical negligence matters which accords with the generally accepted medical practice at the time.

Doctors are trained in their practice of medicine by universities at an undergraduate level and by their senior colleagues and the Colleges in their postgraduate training years. After specialization, their professional standards are assessed and maintained by the Colleges. Their practice of medicine can only reflect the standards imparted by this system, and it is therefore most appropriate that the standard of care, which is held to be acceptable, is determined by these medical bodies. While this might be the intended application of the current law, in other than failure to warn cases, it is not the way in which courts are applying the standard of care test.

The problem in our current system is compounded by the fact that judges must rely on opinions of experts engaged by the parties. Those chosen are likely to present opinions at both extremes of a balanced professional medical opinion. The current standard of care test is not capable of producing just legal outcomes in the partisan expert witness framework. It would be far more satisfactory if the court was advised by College appointed expert panels, more about which is said below.

The medical profession is the professional body with the relevant skills, training and knowledge of what is reasonably expected of a medical practitioner given the facts and matters that surround any particular medical incident that involves a doctor’s medical diagnosis, assessment, treatment or care plan. 

Tensions between the legal and medical professions are increasing as court-made law tends toward dictating the standards which doctors should meet without regard to the reality of clinical practice and the ten propositions set out above. Court use of College accredited independent panels of expert medical witnesses would provide more reliable medical opinion, and greater likelihood of consensus opinion than does the current litigant-chosen experts. 

Reform of the common law of negligence should aim to achieve legal redress for injured patients that is in line with more realistic expectations of doctors and the medical system, with what is reasonably achievable, and without the court becoming the de facto director of clinical practice. 

As advances in medical science occur, bettering patient outcomes, and allowing patients to live longer, it seems that nothing short of perfect clinical practice and outcome is expected by patients and the courts. Such an unrealistic standard distorts the meaning of what standard can ‘reasonably be expected’ of a competent clinician trained and skilled in a particular area of practice and what harm is ‘reasonably foreseeable’.

The latest draft paper of AHMAC’s Legal Process Reform Group, chaired by Professor Marcia Neave, asserted that the “group considers that there is little evidence that the current law relating to standard of care is causing hardship for health care professionals, other than uncertainty in failure to warn cases”. The AMA’s representative in that group has clearly expressed the AMA’s opinion that hardship is caused to doctors by the current law relating to the standard of care.

Hardship is caused by many cases in which a court finds a doctor failed to satisfy the standard of care reasonably expected of a medical practitioner, where the court has determined the standard without reference to accepted medical practices of the time. The courts often fail to take into account the inherent risks of adverse medical outcomes in a medical environment where boundaries have to be pushed, and medical risk taken in the interests of patient health, and the other propositions outlined above. 

Judicial determination of the standard of care to which a patient is reasonably entitled is not possible without deep understanding of the whole clinical context in which diagnosis, assessment or treatment is carried out and the complexity of medical decision making. Ideally, the legal system should encourage early assessment of liability and causation issues by appropriate College accredited medical experts with reference to accepted medical practices at the time.

In the eyes of the medical profession, the legal system luxuriates in reviewing a doctor’s care of a patient in a context of unlimited time and apparently resources, (noting that doctors and their insurers pay the costs when the plaintiff wins, but rarely have their own costs when the plaintiff loses).

No doctor can always diagnose and treat patients with 100% infallibility. Mistakes will occur. Judges too make errors, as found sometimes by appeal courts. Often when doctors get it wrong it is in a scenario where treatment decisions have to be made on the spot. Judges usually have the benefit of a period of time in which they can give a researched and reasoned decision. Judges are protected from being sued for their mistakes. Doctors are not. The legal system has, we submit, failed to take sufficient account of the imperative of doctors’ work in its formulation of the law of negligence which permits patients to sue the doctors who treat them.

The drama of a courtroom is not conducive to taking into account the split-second decisions that must sometimes be made in life and death circumstances. For example, whether with a difficult forceps delivery a caesarian section should be embarked upon at some risk to the mother, or another attempt at immediate and safe forceps delivery. 

Courts sometimes take weeks of evidence as to what was the available literature at the time as to best practice which the doctor should reasonably have been aware. By contrast the doctor on the spot, has to choose the preferable course of action in split seconds, given the clinical indications before him and what he knew about the whole of the patient’s circumstances at the time. The court has the luxury of considering what might have been best practice with a possible better result, while the doctor on the spot may have in the urgency of the situation acted well within the range of acceptable practice, which might not, with the benefit of hindsight have been optimal. 

The standard of care should, we submit, assume that a patient undergoing treatment accepts that there are certain risks involved. This is the case in New Zealand. 

In looking at the circumstances to see what standard of care and skill is reasonably to be expected, those circumstances should take into account:

· The myriad of complex medical decisions relating to a patient’s health that a doctor is making in any one day.

· That split-second decisions often are made in life-and-death situations.

· The range of options reasonable for a doctor to consider given the particular clinical presentation of a patient and other often complex facts, matters and circumstances surrounding the option.

· That decisions have to be made bearing in mind the particular patient, the available facilities, staff and other resources at the time. 

· That medical decisions often involve balancing risk. For example, a doctor might appropriately choose to take a course of action to avoid a common risk of minor harm, which course might give rise to a rare but more serious complication. Routinely, the majority of patients have optimal outcomes. It is the adverse event where a patient legitimately expects to be compensated, but which under the current law is likely to give rise to a finding of negligence. 

Accepted medical practice of the time might encompass two schools of thought on what is optimal practice, both being supported by a respectable body of opinion. What is regarded by a respectable body of opinion as reasonably accepted practice, rather than what is optimal practice with the benefit of hindsight, should form the basis of the standard of care to be met.

The Burden of Proof
The burden of proof is a product of the adversarial system. The obligation of the plaintiff to establish on the balance of probabilities that a defendant doctor breached the duty of care to the plaintiff is difficult for the lay-plaintiff to satisfy. The plaintiff’s legal team face obstacles in finding out what went wrong, make ambit claims that include every possible allegation of negligence, and get caught up in long drawn out legal proceedings at which time the evidence of what happened might slowly unfold. Even then, adverse medico-legal reports are held back by both sides, and the evidence adduced is only that which the parties perceive will assist their case. Once the plaintiff who has clearly suffered harm from a medical accident has obtained sufficient material and expert advice to establish a case, it becomes difficult for a defendant doctor to defend the medical decisions and course of action taken. 

The AMA submits that, in the absence of a more inquisitorial, less adversarial legal system, it is appropriate for the burden of proof to be reformulated. It should provide for the assumption that the doctor on the spot is in the best position to assess a patient’s condition, medical history, clinical signs, treatment options, their risk exposure, and the appropriate treatment. The onus should  be on the patient to rebut the assumption that the doctor acted appropriately. An alternative formulation is that the plaintiff should establish beyond reasonable doubt that the doctor failed to meet the standard of care reasonably expected.

The evidentiary rules in an adversary court system focus on ‘proof’ not ‘truth’. A more inquisitorial approach is required in complex medical cases if a lay court is to ascertain, taking into account all the facts, matters and surrounding circumstances, what in fact went wrong. 

A court can only make findings on the information available to it. The court is dependent on the opinion evidence produced by the parties to the action. Parties only bring to the court opinion evidence that supports their case. Expert opinion evidence that might be helpful to the court, can legitimately be withheld by a party, without the knowledge of the other party or the court. This is the adversary system of ‘proof not truth’.

Rogers v Whitaker (1992) 175 CLR 479, has had the effect of placing the burden of proof on the defendant doctor to establish that he or she has satisfied a poorly specified duty to warn of material risks. Even the AHMAC Legal Process Reform group identifies this as an area of significant difficulty for the medical profession. 

According to UMP’s 2001 Annual Report, failure to warn claims account for 35/5 of all claims. Devising a just law in relation to these claims must impact favourably on indemnity costs.

The common law relating to remoteness of risk, proximity, and forseeability (Terms of Reference 1)

The AMA supports the legal reforms suggested by Chief Justice Spigelman in his recent address on tort law reform “The last outpost of the Welfare State” to the Judicial Conference of Australia Colloquium 2002. In particular we submit that the foreseeability of risk test should be reformulated so that it excludes a broader area than risks that are “far fetched or fanciful”. 

Joint and several liability (Terms of Reference 1(e) and 3(e) contributory negligence and proportionate liability)

In the current insurance climate the AMA endorses the suggestion that joint and several liability be replaced with proportionate liability in relation to personal injury and death, so that the liability of one impecunious or bankrupt defendant is not imposed on the other. 
We raise here the complexity of medical causation issues. First, establishing whether a doctor’s error was causative of the adverse outcome and damage is often difficult if not impossible to ascertain in circumstances where there may have been an adverse outcome in any event. 

Second, where it is established that the negligence was causative of some harm, the contributing harm to the adverse outcome that would have occurred in any event, is often impossible to identify, for example, in relation to a cerebral palsy case where there is evidence of trauma to the baby at birth from a forceps delivery, that it is more likely than not that the trauma was causative of the cerebral palsy. Yet, in the case of a congenital injury, or brain damage having occurred in utero the fetus’ very condition may account for the delivery difficulties. The brain damage having been done, the later deprivation of oxygen might have added little to the condition of the baby. In such a case the defendant doctor inevitably has an award of the whole of the plaintiff’s damages made against him or her. 

In summary, medical causation is not an exact science. Damages should only be awarded to compensate the harm that arises from and is attributable to the medical error. Damages should not be awarded to compensate for the totality of the adverse outcome when the outcome was likely to be poor without the harm causing treatment. The award should take into account the harm that the patient might have suffered in any event had the doctor not intervened.

3.
Options to limit liability and quantum of awards for damages (Terms of Reference 2) 

Limiting Liability

Contingency Fees

This issue is not strictly within the Panel’s terms of reference, but is a matter upon which the Prime Minister’s Medical Indemnity Task Force suggested we raise with you here. We discuss the complexities that arise from ‘no win no fee’ and ‘contingency fee’ arrangements. Legislation was required to allow ‘contingency fees’, and the AMA suggests that the right of lawyers to charge over and above reasonably incurred fees be removed.

The introduction of ‘contingency fees’ (as against simple no win no fee arrangements whereby standard fees are charged in the event of a win) has caused untold harm to the community. First, such ‘percentage windfalls’ makes medical litigation lucrative enough for lawyers not experienced or skilled in the area to draw clients by their persuasive (and mostly untasteful and sometimes misleading) advertising. 

A doctor recently reported that a lawyer included amongst other particulars of negligence in a claim against a doctor, “failing to use a retrospectoscope”. Presumably the lawyer received an expert medical opinion that stated that the defendant doctor “might, with the benefit of a retrospectoscope, have taken a different course with a better outcome for the plaintiff”. 

Patients are lured to believe these lawyers are expert in the area, and can obtain for them compensation with no financial risk to themselves. Once litigation is embarked upon, someone has to pay the legal costs, whether the claim is sustainable or not. Often the claim becomes the subject of a ‘commercial’ settlement, as the legal costs mount and the win/lose stakes heighten.

All cases, whether they have reasonable prospects of success or not, have to be investigated by the relevant medical defence organisation, and protective defences have to be filed. Rarely is a successful defendant reimbursed for legal costs.

Those more experienced lawyers in the area need not go to the promotional lengths to attract clients. Their ability to differentiate between a good and bad claim allows them to earn sufficient income from ‘no win no fee’ arrangements without the need to charge the contingent cost to make up for the lost cases. Abolishing contingency fees does not preclude people’s access to lawyers. Lawyers can, as they always have done, not charged fees in the case of a loss. So should they only charge reasonable fees in the case of a win. 

The abolition of contingency fees is likely to see the end to all but informative advertising that legitimately lets the public know who the lawyers are with expertise in the medico-legal field. 

Further, ‘contingency fee’ arrangements are contrary to public policy. It allows the plaintiff’s lawyers to take a portion of the plaintiff’s award. However, the total of the net award (after allowance for normal legal costs) is the amount of money that the Federal Government takes into account when calculating the period in which the person in receipt of the award will be precluded from receiving social security benefits, with the consequence that the preclusion period imposed often leaves a person without sufficient means for a period of time.  

Restrict the right to sue where error or failure arises out of the organisation’s resource allocation

The AMA suggests that actions for damages at common law for medical error be excluded where the error or failure in question consists of a delay or failure attributable to the resource allocation decisions of the organisation (be it in the public or private sector). This is the approach taken in New Zealand.

This is particularly necessary in a legal system which has tended to move away from the Bolam standard of care test. Budgetary constraints work against standards of care that patients and a court might reasonably expect to be met. The impact of decreasing public resources is not something which the courts, without legislative intervention, can usually take into account.

For the Panel to better understand the effect of the dictates of government through the restrictions on new items into the Medicare Benefits Schedule and the removal of existing items, we raise the example of the new transoesophageal  echocardiography. This procedure is routinely available in the public sector but not yet in private hospitals. Some times the reverse is the case where new and expensive procedures are available in the private system, but not provided in the public system. 

Medical advances such as this lead to higher patient expectations of outcomes, and patients are encouraged by the legal system to sue for failure of doctors and hospitals to use certain equipment or undertake new procedures, without regard to government funding obstacles. While this type of allegation is mostly leveled at hospitals, allegations of negligence are frequently made against doctors for failing to arrange for a patient’s transfer to a hospital with better or different equipment, staffing levels and facilities. 

Relevant to this submission is the increasing stress and time constraints under which doctors work and the inability of doctors providing medical services in certain socio-economic areas to increase their fees. They are members of a profession, the advantage of which status obliges them to ensure that medical services are available to those who can not afford to pay, or who have limited means with which to access services.

Restrict the right to sue from ‘failure to warn’

The AMA suggests that ‘failure to warn’ allegations should not be actionable in 

cases where the risk was so remote that it was reasonably unforeseeable. In relation to the reasonably foreseeable risks, we suggest that actions be restricted to cases where the doctor could not reasonably have believed that the patient had been fully informed and had understood and accepted the risks about which they had been warned.

Under the test in Rogers v Whitaker, no doctor, no matter how well the risks of a procedure have been explained, can embark on a medical treatment confident he or she has fulfilled whatever legal obligations he or she has to the patient to warn of risks of treatment.

Doctors who diligently and appropriately advise their patients of the risks of a procedure and who reasonably believe that the patient has understood and accepts the risks, are entitled to certainty before embarking upon a procedure, that if something goes wrong, the patient will not succeed in a later claim that they did not fully understand. 

If this duty carries such legal responsibility, then it should be possible to document that such duty has been fulfilled prior to treatment. The bar of responsibility for failure to warn has been inexorably raised, most recently in Chappel v Hart,[1998] HCA 55. 

If a framework for pretreatment informed consent which explicitly sets a standard of consent which, once satisfied, precludes a subsequent claim for failure to warn cannot be devised, it confirms the legally untenable position in which the medical profession finds itself.

Restrict the right to sue for certain failures to follow up 

The AMA suggests that the right of a patient to sue a doctor for failure to ensure patients follow up on medical advice given should be removed. Failure to follow up cases should be restricted to situations where the knowledge of the need for follow up medical action was held by the doctor or health care organisation alone, and the patient could not reasonably be expected to have appreciated the need for medical follow up. 

Doctors are entitled to assume that patients are responsible for their own medical follow up. For example, a doctor should not be liable for a patient’s failure to attend a referral appointment, or to take medication. This change is particularly in the climate created by the privacy legislation which emphasises the patients’ right of control over their personal and health information. Doctors are restricted in the way in which they can leave telephone messages about a patient’s health, be proactive in health check reminders, and discuss with family members whether a patient is adhering to a medication regime.

Damages

Removal of the long-term care and rehabilitation costs of the severely disabled from court awards

The AMA sees it as imperative that the long-term care and rehabilitation costs of the severely impaired be removed from court awarded damages. 

Instead, a government funded national care and rehabilitation scheme should be established to ensure that those who suffer severe impairment from medical accident receive the care and support that they need. An appropriate level of impairment has to be set. The statutory benefit scheme should provide direct services and support needs. The difficulty with our current care and rehabilitation arrangements is that they do not provide a disincentive for people to sue.

Removal of Medicare and hospital costs from damage awards

The AMA’s suggestion to the members of the Federal Government’s Medical Indemnity Task Force, that Medicare charges paid, or to be incurred, be removed from damage awards was well received. We understand that the administrative costs of recovery almost match the amounts recovered. Medicare would then be available to contribute to ongoing medical costs so that a sum for future medical expenses would be reduced in court based damages awards. 

As an extension of this proposition, the AMA suggests that public hospital charges also be removed from damages awards.  We understand that the State and Territory administrations do not always know when a patient has received an award that might entitle the hospital to a pay back, and that the removal of this expense from damages awards would not see any significant shift of costs to the community.

The AMA also proposes that patients who have private hospital cover should be precluded from claiming damages for past or future medical costs covered by their private insurance. 

These changes would remove almost all past and future medical and hospital costs covered by the public or private system from damage awards. In the case of the severely impaired, medical services (or their costs) would be provided by the national care and rehabilitation scheme already referred to.

Elimination from awards of compensation already paid

The AMA supports the suggestions made by Chief Justice Spigelman in his address referred to above, that compensation already paid, such as that paid by insurance companies, or entitlements pursuant to superannuation policies, be eliminated from awards.

Caps on economic loss awards

We suggest that the amount recoverable for economic loss be capped. Higher income earners are able to take out their own insurance for loss of income above a set level, allowing a more even spread of damages amongst the community. 

Gratuitous services

We also see the need to restrict the level of awards for past and future gratuitous services to the reasonable cost of the services. The courts tend to bench mark the hourly rate of gratuitous services with reference to the gross (before tax and including commercial overheads) market hourly charge out rate of a professional agency. In our opinion the rate should be set by the net (after tax) hourly rate earned by a carer after deduction of the agent’s fee. 

4.
A move away from the adversarial process and better use of medical experts

The AMA believes that the adversary legal system is an inappropriate means of resolving medico-legal disputes, and that there is a need for a move away from the adversary system if liability and causation issues are to be fairly and accurately determined. 

We are of the view that no useful inquiry into Terms of Reference 1, 2 and 3 can be made without inquiry into the effectiveness (or limits thereto) of the adversary court system that develops and applies common law principles. Under this head we discuss the better use of medical expert opinion.

The adversarial legal system is wholly unsuited to the resolution of claims of medical negligence, both with regard to causation issues and breaches of the duty of care. 

We have already alluded to the impact of hindsight bias in the adversarial system. 

Quoting Hugh and Tracy again,

Doctors have long been aware of the pitfalls of the “retrospectoscope”, but it is not generally known that considerable scientific evidence indicates that hindsight bias is inevitable when a reviewer is aware of an adverse outcome.

The adversarial litigation system has encouraged the emergence of the plaintiff and defendant ‘guns for hire’ scenario, unhelpful to the court, and destructive of any real inquiry as to what went wrong – the answer to which the patient wants as soon as possible – and which the system needs to know in order to prevent similar mistakes.  

Consideration should perhaps be given to a system which allows the facts, matters and circumstances of a case to be presented for expert opinion in a deidentified way, allowing the expert medical opinion the advantage of a stronger perception of lack of bias towards or against a particular defendant.

Early assessment of liability and causation and attribution between various participants in the medical team is best carried out by appropriate specialist college accredited medical experts. Opinion evidence in adversarial settings is of limited use to judges who need a full picture in order to provide a just decision. Opinions solicited on a partisan basis are only as good as the assumptions upon which the opinions are based. Legal representatives of the parties have different factual material available to them until all the evidence is elicited. A court generally makes known its findings of fact only at the time it delivers its judgement. Those findings might not have been put in that form to all of the experts. It is difficult for experts to give their opinions on all of the factual scenarios open for the court to find.

Further, the adversary system is dependent on the opinion evidence produced by the parties to the action, and gives rise to the withholding of information, either completely where the opinion obtained by a party does not suit its cause, or producing it at the last moment for tactical advantage. 

To be of value to a court expert medical evidence needs to be given by accredited experts recognised as such by the courts, giving their opinion based on the same set of facts and assumptions, and able to respond to inquiry by the court. 

Drawing from John Harvard’s ‘“No Fault” Compensation For Medical Accidents’ Medical Science Law (1992) Vol 32 No 3, p187 (copy attached), the AMA suggests that if expert evidence is to be given to the court on medical issues the opinion given to the court should be arrived at by means of a scientifically based dialogue taking into account all the known facts of the case, and leading to a consensus view. 

Harvard notes that the deciding of the question of whether the duty of care to the patient was satisfied poses the most difficult problem in medical negligence actions. He points out that in Europe they manage well with agreed medical evidence being given in writing without the long drawn out process of examination, cross-examination and so forth. Only those experts recognised by the courts as experts are allowed to give evidence and questions can be put to them only through the judges.

This is in contrast to the English and Australian system that pays “little more than lip service” to the independent medical expert evidence.

5.
Development of a second track proposal – a National Medical Accident Scheme

Last, but not least, we deal with the event that the Panel concludes that no fair measures of tort law reform are likely to significantly limit liability and reduce quantum of damages. Tort law reform must be put in place on a nationally coordinated basis and proven within a short time to be effective in producing affordable medical indemnity cover on a sustainable basis. If this does not occur the Federal Government will have no option but to establish a full medical access scheme, if medical services in Australia are not to be severely disrupted. 

The AMA believes that it is necessary for the Federal Government to have that second track solution developed immediately so that it can be put in place if, and as soon as, the reform processes fail to achieve their objectives. The AMA proposes a National Medical Accident Community Scheme (NMACS) that:

· is government funded;

· includes the provisions of services for the long-term care of the severely impaired, which, should be established in any event as part of the reform process;

· is governed by an impairment threshold (that is, anyone who suffers significant impairment from a medical accident and who needs support is entitled to the benefits of the scheme);

· allows small claims to be handled through a non-adversarial complaints mechanism with genuine cases of negligence, properly defined, referred to appropriate professional review;

· provides effective risk management aimed at improving safety in the health system;

· supports the medical defence organisations to remain as providers of membership services (like complaint reviews, representation at inquests, tribunals, and in disciplinary and other matters that relate to legal compliance); and

· supports open disclosure in a non-adversarial environment (open disclosure only being possible in the absence of litigation). 

It is recognised that any shift away from the adversarial legal system would require an efficient parallel reporting complaints and disciplinary process that was fair to both patients and doctors.

The scheme can provide a quick, cost-effective and fair means of compensating victims of medical accidents. Again, we draw from Harvard’s 1992 article.

The NMACS is:

· Quick, if the victim does not have to prove in a court of law that the damage has resulted from someone else’s negligence in order to receive support of compensation needed. 

· Cost-effective, because the injured patient only needs to persuade a board or panel of accredited experts that damage has resulted from and has occurred in circumstances which qualify within the conditions laid down by the scheme.  

· Fair, because the criteria could be stated as ‘avoidable’ medical accidents, many of which of course, do not arise out of negligence or negligence was not causative of the damage. It is claims arising out of such accidents that are most likely to result in injustice to both plaintiff and defendants under our law of tort. 

Harvard points out that there is a case for compensation for non-avoidable accidents or for introducing general disability payments, but that is not within the scope of his or this review.

The future of open disclosure

Only in a non-adversarial environment can open disclosure and effective risk management and quality control occur. The current tort system:

· Encourages doctors to ‘clam up’ when things go wrong. Open disclosure, expressions of sorrow to patients, discussion of what might have gone wrong and what can be done immediately to rectify any harm done, are impeded by a doctors’ fear of being sued.

· Encourages doctors who might be found negligent to settle out of court, making it impossible to find out what went wrong.

· Encourages doctors to practise defensive medicine, which is costly to the public health system and the community as a whole, and is not best clinical practice. 

Open disclosure is unlikely to be of value while doctors continue to work in an adversarial medicolegal environment. Providing a patient who has suffered an adverse outcome with as much information as possible is necessary and probably sound risk management and generally good clinical practice. However, the adversarial fault legal system works against best practice in this regard. Yet, open disclosure is necessary to optimise risk management and harm minimisation systems.

Further, mandatory open disclosure standards will undoubtedly give rise to further litigation as to whether there was a ‘failure to openly disclose’, in the same vein as the ‘failure to warn’ cases.

What benefits does the current fault-based system deliver?

What are the objects of the adversary fault-based medical litigation system?

· To provide a fair and affordable system of compensation?

· To provide adequate compensation for patients injured from a doctor’s negligence?

· To punish a doctor or to deter conduct that leads to litigation?

· To ensure accountability of the health professional?

· To generate a culture of safer care?

Litigation fails to achieve any one of these objectives.

The system is neither fair nor affordable to most people who suffer adverse outcomes from medical accidents.

The compensation awarded from a ‘win’ or ‘lose’ system is akin to a lottery. The amount awarded is sometimes inadequate and other times provide a windfall to the patient or relatives. Very few people who suffer harm from a medical accident take legal action, very few who commence an action receive any payout at all, and very few people receive very large amounts. The payments received by the few that receive compensation have contributed to the break down of the medical indemnity system.

Civil litigation does not provide a forum for appropriate professional review of doctors, and it hinders risk management and improvements in the quality and safety in health care. The ‘shame and blame’ culture of medical litigation deters doctors from admitting mistakes and from disclosing adverse events for fear of expensive and traumatic litigation.

We need a culture that values the reporting of adverse events and the opportunity they give to improving the system. If the system learns nothing about its failures because there is no routine reporting of adverse events or accidents, neither accountability nor deterrence is achieved.

The obvious cases of negligence are settled out of court and nobody finds out what went wrong. This works against any headway being made on quality and safety. It leads to ‘defensive medicine’, whereby doctors change the way they practice medicine for the purposes of avoiding legal action, rather than following what they know is clinically best practice, and best use of limited resources. Not only is this costly to the health system, but unnecessary caesarians, CT scans, MRIs of the brain, and invasive investigative procedures carry risks of adverse events related to the investigative procedures themselves. But the doctor has covered their legal risk.

In conclusion

The AMA does not, as it has been accused of doing, support changes that strip patients of their right to sue for the sake of preserving the medical indemnity dollar. The AMA seeks changes that give patients the right to early support and treatment in the event of harm arising out of a medical accident.

It is hoped that these submissions will assist the Panel to better understand the complex ways in which the current adversarial legal system impacts detrimentally on the provision of quality medical services and the cost of its delivery to the community. In our view this understanding is necessary if reform of the law of negligence is to be effective in its object of limiting liability and quantum of damage in relation to medical accidents while preserving patient access to the compensation and support they reasonably need.  

We would be happy to address the Panel and answer any questions it has arising out of these submissions.

Pamela Burton, Legal Counsel

The Australian Medical Association
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