SUBMISSION TO REVIEW OF COMPETITIVE NEUTRALITY IN THE MEDICAL INDEMNITY INSURANCE MARKET

The Australian Medical Association appreciates the financial assistance given to the medical indemnity industry to secure a competitive insurance market that is able to provide affordable and secure cover to all Australian medical practitioners. 

This Review has been established as a consequence of concerns being raised that the target assistance may have had an unintended consequence of giving secondary ongoing competitive advantage to the largest of the indemnity providers, at the time the most vulnerable to collapse. 

This submission firstly raises matters the AMA suggests should be taken into account in the Review, and secondly makes recommendations on the approach to be taken to ‘level the playing field’, in the event the Review determines some intervention is required. 

A.
Matters to be taken into account:

1. While there is wide support for a ‘competitive market’ in the medical indemnity insurance industry, it is relevant to recognise that no commercial insurer has seen fit to enter the market. That is, it is not a ‘lucrative’ industry. All medical indemnity cover in Australia is provided or arranged by ‘not for profit’ medical defence organisations (MDOs). This makes distinguishing ‘unfair advantage’ from ‘legitimate competition’ difficult. 

The AMA urges that consideration be given to the limited opportunities for any one of the existing insurance providers to ‘compete’ in terms of price and product without risk to the survival of other providers and to competition overall. This also makes it necessary for the review to look at the whole of each group (the mutual MDO and the insurer) and not just the insurer. 

2. The AMA suggests that the Review process first identifies the ways in which the government assistance packages impact on the ability of each insurer to:

(a) build an adequate capital base; and

(b) charge premiums that reflect the current costs of risk. 

At least at a high level, both High Cost Claims Scheme (HCCS) and the Run-off Cover Scheme (ROCS) assist all insurers, and superficially they would appear to assist all insurers equally. In stating this, it must be noted that NSW and ACT are the jurisdictions that have recorded the highest awards for civil damages in medical negligence cases. Consequently, insurers of doctors practicing in those areas must factor regional difference into their premiums. In turn the HCCS is likely to be utilised more often by insurers operating in those areas. 

3. The Government’s IBNR support (UMP indemnity) is the item that is specific in its application to UMP. That support does not apply to other insurers, who at this stage have declared their IBNR adequately funded. However, the different parts of the package do interact. It might be useful to consider the situation if HCCS and ROCS applied to UMP but the IBNR indemnity did not. On the other hand, it must be remembered that the IBNR indemnity was initially required for UMP’s survival, without which the survival of the other MDOs was problematic.

4. If this approach is taken, and assuming that there is to be some quantification as well as a qualitative approach, then it will be possible to determine what the UMP average premium for 2005 is, and to determine the components that make up that average premium. An alternative calculation could then be undertaken, using consistent assumptions, as if the HCCS and ROCS applied but there were no IBNR indemnity. 

5. Some existing and former members of UMP have ongoing liability to make UMP Support Payments to contribute to UMP’s unfunded IBNR irrespective of who their insurance provider is. The AMA submits that this additional cost on practitioners should be regarded as an indemnity premium cost when assessment of the insurance providers’ premiums is being made. Only then can the competitive advantage of one provider over another be fairly assessed. Other medical practitioners potentially could incur a similar liability in respect of other MDOs’ IBNR if any MDO determines in the future that part of it transpires to have been unfunded.

6. It is important to note that the government package has had several different impacts for UMP. It reduces operating costs for UMP consequent upon savings in reinsurance costs, reduces the IBNR liability, increases capital to the extent that UMP collected premiums during the last couple of years to help fund the IBNR, and also reduces the ongoing minimum capital requirement (because UMP has in effect a smaller IBNR on its balance sheet because it is in effect set-off by the IBNR indemnity).

7. Other financial questions that might arise are:

(a) How much does the government assistance reduce premiums?

(b) Analysis of last year’s profit – how much arose from the government package?

(c) How much has each insurer collected (and is still collecting) to fund IBNR and capital?

8. It might also be important to look at interstate issues because of the differential impacts of tort reform. Other insurers will be particularly concerned about UMP’s competitiveness in their own regional strongholds. Some assessment will be needed of whether UMP is dealing equitably with NSW, Queensland and other states in the way it is applying its premium relativities and allowance for tort reform. Please see attachments A and B for our assessment of the tort law reform initiatives taken in the various jurisdictions. 

9. The AMA notes that there was a ‘claims spike’ in NSW as lawyers initiated actions to beat the tort law reforms initiated earlier in NSW than other jurisdictions. That spike has now settled with many of those claims not proceeding. Yet, in Victoria, while there has been substantial reduction in all personal injury writs issued, a ‘spike’ has occurred over the last 12 month as claims were issued ahead of newly amended Wrongs Act. 

We submit, therefore, that the regionally based insurers might have premium fluctuations to accommodate the spikes caused by the different tort law reform time frames, and that the longer term impact on the various insurers be considered after the spikes ‘smooth out’. The overall situation might be more readily assessed by the time of the full Medical Indemnity Review scheduled for mid 2005.

10. There are different premium years operating in the medical indemnity insurance industry. This permits one or more insurers to preview the premiums of one or more of the others before issuing their own premium notices. Is this a fact of competition, or does it provide one or more insurers with an opportunity to loss lead for a short time in order to obtain an unfair competitive edge? 

Again, more premium information will be available by mid 2005 when a fuller indemnity industry review is to take place.

11. A comparison of the situations of the various insurers is made more complex by their different structures, different dates of going to claims made, different IBNR profiles, and offering different products. Competition means that a lot of information is ‘commercial in confidence’ and in a competitive framework regularising the differences is not appropriate. Hence, the Review is likely to focus on UMP and whether the government assistance has put it in a better position than the others. 

12. These questions overlap with the roles of both APRA and ACCC. The AMA assumes that this Review will cooperate with, and benefit from the information held by, these two regulators. The AMA trusts that the work of this Review will have available all relevant data and that work done will not be duplicated, and that there is a soundness and consistency in approach with avoids different conclusions being reached from different processes.

13. We suggest that an assessment be made as to whether there is any evidence of significant membership shifts to any Insurer. Without such evidence it would be difficult to conclude that any apparent competitive advantage to one or more Insurers is a disadvantage to any of the others. In considering membership trends, data should be collected on the insurance profiles of 2004 medical graduates and this compared with the profiles from previous years. 

However, in so stating, an assessment at this time of whether one insurer has been advantaged by a competitive edge to gather new members, may not provide a true picture because;

(a) the timing of the review means that the major relevant sample will be the new members in the period December 2004 to January 2005, which is quite a small number, and 

(b) there will be a difficulty in telling the difference between an effective marketing and recruiting campaign, and the impact of price differentials. 

B.
Solutions:

If it is found that the Government’s assistance package has provided an unfair competitive advantage to one or more of the medical indemnity providers, then, the AMA submits:

1. The level of assistance given to the indemnity industry is still required and does not need to be ‘wound back’. That is, if any adjustment is to be made in the interest of ‘levelling the playing field’ for insurance providers, it should not be made by any withdrawal of assistance by the Government, but rather by a redistribution of it in order to restore any lost competitive neutrality, fully utilising the level of support granted by the Government.

2. If actions to restore competitive neutrality require some withdrawal of support from any insurer, and, recognising that this may increase insurance costs for some doctors, mechanisms are required that incorporate an appropriate return to doctors of the full amount of the withdrawn support, in keeping with the object of ensuring affordable premiums. 

3. Options to restore competitive neutrality should consider formulae that redistribute any maldistributed government assistance to reduce the indemnity costs of those members who are obliged to pay the UMP support levy where such levy when added to their premium costs (irrespective of who is their current indemnity provider), poses a burden out of proportion to their colleagues in similar craft groups or practices.

The AMA would be pleased to provide further information or assistance to the Review.

Australian Medical Association

Federal Secretariat

27 January 2005

Attachment A

ASSESSMENT OF TORT LAW REFORM IN THE VARIOUS JURISDICTIONS

ACT: 


The Civil Law (Wrongs)(Thresholds) Amendment Bill 2003 was discharged when the ACT election was held in late 2004. This left a gaping hole in the ACT tort reform platform with the disappearance of a general damages threshold and a damages deductible. What are needed are stronger amendments than those previously planned for consistency with other States and the Northern Territory.

There are other deficiencies in the ACT reforms, including the failure to adopt a modified Bolam principle recommended by the Ipp Review; an absence of capping on gratuitous care; no limits are placed on lawyers’ advertising; and the legislation lacks anti-Melchior legislation (to limit damages to parents for wrongful birth).

NSW:

As the hardest hit from UMP’s near collapse, NSW responded hastily to implement tort law reform and claims are reported to have slowed.

NT:

Like the ACT, the NT failed to incorporate a modified Bolam principle into its tort law reform package, nor restrict a parent’s right to seek damages for wrongful birth. 

QLD:

This state has not redefined the duty of care, established a general damages threshold or removed liability for tortious acts in the course of Good Samaritan acts. 

SA:

The approach in SA is to consolidate its legislation replacing the Wrongs Act with its Civil Liabilities Act. It has not adequately capped general damages and gratuitous care costs. It fails to remove exemplary/punitive damages and restrict legal costs and advertising, and properly define limitation periods for those legally disabled. 

TAS:

Tasmania’s most recent changes have been to its Limitation periods. Although the changes have resulted in legislative consistency between the States, the changes represent a partial weakening of its previous laws.  

VIC:

Deficiencies remain in the areas of exemplary/punitive damages, containment of legal costs, legal advertising and anti-Melchior legislation.  

WA:

Although slow off the blocks, WA is closing the gap.  There is currently a Bill to amend the Limitations Act in the upper house to bring WA more in line with the rest of Australia.  In addition a modified Bolam principle is now active.  However, there is no true general damages cap.  In addition to this exemplary/punitive damages, containment of legal costs, and anti-Melchior legislation needs addressing.

Attachment B

TORT LAW REFORM REPORT CARD

	
	ACT*
	NSW*
	NT*
	QLD*
	SA*
	TAS*
	VIC*
	WA*
	TPA*

	Structured settlements
	C s106
	C ss22-26
	P ss31-32
	C s63-67
	
	C s8
	W s28N
	C s15
	T s87ZC

	Limitation periods - adults
	L s16B Cause of action <3y from discovery of disease or disorder, or 3y from day of injury + L s36 court discretion
	L s50C 3y from discovery, 12y long-stop + court discretion
	L s12 3y from accrual
	L s11 3y from accrual.  P s9 Notice of Claim within 9m of incident or symptoms and 1m of seeing lawyer
	L s36 3y from accrual
	L s5A the earlier of 

3 years from discoverability; or

12 years from the date of the act + court discretion 3y

 
	L s27D 3y from discovery, 12y long-stop
	L s38(1)(c) 6y from accrual

Amending LB in upper house.
	T s87F-H 3y from discovery, 12y long-stop or courts discretion but not > 3y from date of  discovery

	Limitation period - minors
	L s30B Cause of action must be brought <6y, or if disease or disorder 6y from discovery 12y long-stop + extension by Court Ls36
	L s50F N/A if capable parent or guardian exists
	L s36 suspended for duration of disability + 3y after end of disability or death
	L s29 Extends to 6 years after death or end of disability
	L s45 up to 30y from the time at which the right to bring the action or proceeding arose.  L45A if extended >6y notice must be given <6y from the incident
	L s26(1A) As per adult, when disability ceases or person dies. N/A if not in custody of parent or parent disabled.
	L s27E 6y discovered, 12y long-stop.  N/A if in custody of parent or guardian
	L s40 6y from attaining full age or sanity

Amending LB in upper house.
	As per adult but, T s87J (a) disregard any period when not in custody of capable parent or guardian

	Limitation period - disabled
	L s30 suspended for duration of disability + 3y after end of disability or death
	L s50F suspended. N/A if protected person
	L s36 suspended for duration of disability + 3y after end of disability or death
	L s29 Extends to 6 years after death or end of disability
	L s45 up to 30y from the time at which the right to bring the action or proceeding arose
	L s26(1A) As per adult, when disability ceases or person dies. N/A if not in custody of parent or parent disabled.
	L 27J Suspended unless represented and guardian authorized to bring action by law
	L s40 6y from attaining full age or sanity

Amending LB in upper house.
	As per adult but, T s 87J(b) disregard any period when there is no guardian or person protecting the incapacitated person

	Redefined Duty of Care
	C s42
	C s5B
	
	
	C s31
	C s21
	W s48
	C s5B
	

	Modified Bolam principle – standard of care
	
	C s5O
	
	C s22
	C s41
	C s22
	W s59
	C s5PB
	

	‘Sorry’ not an admission of liability
	C s14
	C s69
	P ss11-13
	C s68-72
	C s75
	C s7
	W s14J
	C s5AH
	

	General (non-economic) damages threshold
	
	C s16(1)

15% disability
	P s27(2)

Damages >=5% of maximum
	
	C s 52(1)

>=7 days impairment or  medical expenses >$2,750; indexed.
	C s27(1)
	W s28LE-F


	C ss9-10

$12,000, indexed
	T s87S >=15% disability

	General Damages Capped
	
	C s16(2)

$350,000 indexed
	P s27(1)

$350,000 indexed
	C s61-62

$250,000
	C s52(2)

$245,500
	Reducing deductible of $4,000 if damages <$20,000.  No cap if damages >$20,000.  Indexed
	W s28G 

$371,380 indexed
	C ss9-10.  

Sliding scale if <$48,500

No cap if damages exceed $48,500, indexed
	T s87M $250,000 indexed 

	Economic Loss Capped
	C s98

x3 FTOTE males, ACT
	C s12

x3 TE all persons NSW
	P s20

x3 FTOTE all persons NT
	C s54

x3 FTTE all persons QLD
	C s54(2)

Capped $2.2M, indexed.
	C s26

x4.25 FTOTE all persons Australia
	W s28F 

x3 TE all persons VIC
	C s11

x3 FTTE all persons WA
	T ss87U-V x2 TE all persons Australia 

	Gratuitous Care Limited/Capped
	
	C s15


	P s23
	C s59
	C s58(2); court can increase.
	
	W s28IB
	C s12
	T s87W

	No or reduced exemplary/punitive damages
	C s16(2)a
	C s21
	P s19
	C s52
	
	
	
	
	T 87ZB

	Increased discount rate
	No remains 3%
	C s14

5% or as prescribed
	P s22

5% or as prescribed
	C s57

5%
	C s3

5%
	CL s4

7%
	W s28I 

5%
	LR s5 

6%
	T s87Y(1) 5% or as prescribed

	Court appointed expert witness
	C s86
	
	
	
	
	
	
	
	

	Containment of legal costs
	C s181-5  If award <$50,000
	LP s198C-I 

$10,000 or 20% if award <$100,00
	PI ss18,20, 0-regulated level.
	P s56

Small awards
	
	
	
	
	

	Legal advertising restriction
	
	LPR s139
	LP s130AC
	P s66
	
	
	
	C s17
	

	Anti-Melchior
	
	C s71
	
	J s41, C s49A-B
	C s678
	
	
	
	

	Good Samaritan Cover
	C s5
	C ss56-58
	P s8
	
	C s74
	
	W ss 31A-B
	C ss 5AD, 5AE
	


Bills are in italics

$ amounts may not be accurate as access to Gazettes not available re annual indexation of original amounts

* Cell references are to the following State/Territory Acts/Regulations/Bills:

ACT: 
Civil Law (Wrongs) Act 2002 (C), Limitation Act 1985 No66 (L) 

NSW: 
Civil Liability Act 2002 (C), Limitation Act 1969 (L), Legal Profession Act 1987 (LP), Legal Profession Regulation 2002 (LPR)

NT:
Personal Injuries (Liabilities and Damages) Act 2003 (P), Personal Injuries (Civil Claims) Act 2003 (PI), Limitation Act (L), Legal Practitioners Act (LP)
QLD:
Personal Injuries Proceedings Act 2002 (P), Limitations of Actions Act 1974 (L), Justice and Other Legislation Amendment Act 2003 (J), Civil Liability Act 2003 (C) 

SA:
Civil Liabilities Act (C), Limitation of Actions Act 1936 (L),

TAS:
Civil Liability Act 2002 (C), Common Law (Miscellaneous Actions) Act 1986 (CL), Limitation Act 1974 (L)

VIC:
Wrongs Act 1958 (W), Limitation of Actions Act 1958 (L)

WA:
Civil Liability Act 2002 (C), Limitation Act 1935 (L), Law Reform (Miscellaneous Provisions) Act 1941 (LR), Limitations Bill 2004 (LB)

TPA:
Trade Practices Amendment (Personal Injuries and Death) Act (T)

FTOTE: Average weekly full-time adult ordinary time earnings

FTTE: Average weekly full-time adult total earnings

TE: Average weekly all employees total earnings
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